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This paper addresses itself to our present literary and cultural moment, a time during which sponsors play an increasingly important role in the production of artistic content in literature, film, and broadcasting. At the heart of one of the Supreme Court’s most contentious decisions this season, Citizens United v FEC, stands an ostensibly artistic film sponsored by a partisan political group, for the purpose of campaigning negatively against Hillary Clinton. I group this and other works commissioned by sponsors for express political or commercial purposes under the heading “sponsor-generated content,” and I argue that this category of hybrid speech poses challenges for existing law. In the larger project from which this paper is drawn, I assert that advertising exists in, around, and as literature more widely than is commonly supposed. Though it is harder to discover, embedded advertising also exists in literature, and could increase as the publishing industry shifts to digital platforms such as e-readers. I describe and taxonomize the different modes in which advertising is encountered in contemporary literature. Ads may be embedded into the story (literary product placements), inserted in and around the physical dimensions of the work (literary banner ads), or comprised of content commissioned by sponsors seeking to deliver promotional messages in extended, creative fashion (sponsor-generated content). Classifying literature’s advertising practices is an important part of determining whether and how to regulate ad-supported literature, that is, determining the scope of Constitutional protections such hybrid speech deserves. Advertising has long been thought to merit Constitutional protections, in the form of advertisements’ copyrightability, and in the First Amendment protections for its expressive and informational values. The regulation of truthful commercial speech is allowed under certain circumstances, but what counts as commercial speech is often less than ideally clear. In particular, hybrid speech –speech whose regulable and First-Amendment protected aspects may be intertwined, perhaps inextricably so—frustrates legal categorization. With these line-drawing problems in mind, this project takes up the questions of whether regulating literary hybrid speech would be permissible and if so, whether it would be advisable. First Amendment hurdles to regulation of ad-supported literature would be substantial, but recent developments—such as the FTC’s new guidelines on sponsored blogging and the expansion of the publishing industry into new media – may make it imaginable. I use the possibility of expanded regulation of literature as a way to reflect on the growth of literary hybrid speech, and changes in the publishing industry that may be correlated with this growth. My objects of study here are a few cases, the FTC’s endorsement law guidelines, and, in the background, a growing body of sponsor-generated content.
