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Supreme Court Jurisprudence, Fictional Jurisgenesis: Toward a Legal-Literary Comparativism

In 1954 Flannery O’Connor published a long short story that dramatized the idea that outside interventions in Southern racial affairs are doomed to fail. As the U.S. Supreme Court deliberated in Brown v. Board of Education as to whether to advance the national imperative of achieving full citizenship for black Americans by subordinating local custom and state autonomy to federal power, O’Connor’s coolly detached “The Displaced Person,” written before and published after the Court announced its decision, made a last-ditch claim for the supposed wisdom of leaving racial affairs to the local. Its plot pits autonomous local control and custom against the looming interventionist constellation of Northern, federal, and ambiguously external forces—ultimately valorizing the former, scorning the latter, and contributing to an anti-interventionist discourse in which many of O’Connor’s other stories and letters (as well as other mid-century literature from Faulkner’s Intruder in the Dust to Hurston’s journalism) also participated. As the Supreme Court moved in one direction, these fictions charted an alternate course.

And yet that alternate course was not so straight, nor even so deliberate, as Brown’s. Anti-interventionism is a formally problematic idea for a fiction-writer, and for O’Connor it cut in two directions, leaving her fictions with formal problems that seem to imply conclusions about interventionism opposite the ones advanced thematically in the same works. And “The Displaced Person” was written before Brown—as was Faulkner’s Intruder. So how shall we read these stories and novels—or any fiction—in the context of constitutional history? Can they be said to be simply reacting to constitutional change when their composition precedes the Supreme Court’s official announcement that such change has taken place? And what shall we make of the fact that their thematic and formal dimensions seem to draw conflicting conclusions? Clearly neither reaction nor anticipation nor commentary alone is a satisfactory paradigm here. But how else might we conceive of the relationship between literary history and constitutional change?
Taking O’Connor as a case study, I here explore new ways of thinking about literature in relationship to law. Adopting Robert Cover’s thesis (laid out in “Nomos and Narrative” [1982]) that every community with an alternative vision of State or social life is itself making law by fashioning and refashioning a “nomos” (a “world of law”), I suggest that we can understand all literary communities that think about government or social arrangements as jurisgenerative fashioners of nomoi—worlds, conceived via social texts, that imagine both those new arrangements and the refashioned State apparatus that might make such arrangements actual. Such nomoi are themselves as multiple and contradictory as the State on which they comment. O’Connor was thus a jurisgenerative agent—a member of a cultural community that was faced with problems of race and that responded by making “law.” So, likewise, were those writers who advocated for a federal government accountable to the rights and needs of its black citizens. 

Reading cultural texts as sites of jurisgenesis, as law—albeit law very different from and incommensurate with and less powerful than the law authorized and promulgated by the State—allows us to carry out a kind of comparative constitutionalism. Comparing law made and imposed by government with the law dreamt up by cultural actors can shed light on the historical contingency of the State-backed notions of federalism and state action that came out of the Civil Rights era, and it can bring into view the potential pasts and futures that might have come to be had the American government adopted and authorized some different subset of the era’s dreams of state. I do read O’Connor’s fiction, then, as a “modality of popular constitutional interpretation”—one that, in this case, produced not one but two competing theories of federalism that can be compared to those of the Vinson and Warren Courts. In so doing I hope to open a conversation about new methodologies for reading literary history’s jurisgenerative dimensions.

