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“Our City’s Institutions” and the Institution of the Common Law
In the seminar Society Must Be Defended, Foucault claimed an origin within early seventeenth-century England for the first “historico-political discourse,” and he associated that origin with the name of, among others, Sir Edward Coke.  Explaining the designation “historico-political discourse,” Foucault elaborated that “the subject who speaks in this discourse . . . cannot . . . occupy the position of the jurist or the philosopher [but instead] is inevitably on one side or the other . . . .  Of course, he speaks the discourse of rights . . . [b]ut what he is demanding and asserting is ‘his’ rights.”  This paper situates Shakespeare’s Measure for Measure in relation to two features of Coke’s work that helped to construct it as a historico-political discourse, enhancing the power of the common law and its courts and endowing the common law with a degree of autonomy from King James I.  On the one hand, the jurist attempted as early as the Second Part of his Reports  (1602) to dismiss the claim that English common law had been altered by or even generated out of the Norman Conquest by appealing to a more archaic, ancient Greek source of law.  On the other hand, Coke asserted limitations upon the King’s power to judge in person in a 1607 conference with James I reported as the Prohibitions del Roy.  Coke’s elaborate genealogy of the common law was articulated before Measure for Measure was first performed and his views opposing the King’s power to judge in person emerged several years after the play.  Analysis of the successive trials staged by Angelo, Escalus, and the Duke in Measure for Measure and a consideration of these characters’ legal and dramaturgical methods suggest, however, that Shakespeare’s play was engaged in a dialogue with both of Coke’s propositions, responding to the former and auguring the latter.  
