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The Legal Subjunctive: Prospective Revolt in Dred and the Report of Denmark Vesey
In an influential reassessment of the legal historiography surrounding the 1822 Denmark Vesey slave conspiracy, Michael Johnson has argued “that almost all historians have failed to exercise due caution in reading the testimony of witnesses...thereby becoming unwitting conspirators with the court in the making of the Vesey conspiracy."
 Despite Johnson’s initial call for circumspect interpretation, however, he ultimately exchanges one positivist claim for another, as he supplants the traditional assumption of Vesey’s heroism with an equally unequivocal insistence that the insurrection was invented by the court, through its collusion with “intimated witnesses,” and thus “in fact, was not about to happen.” Drawing on Stowe’s fictional reconstruction of the Vesey conspiracy in her second anti-slavery novel Dred (1856)—in which the eponymous hero, a black revolutionary prophet, is Vesey’s fictive son—this paper foregrounds the historiographic ambiguities intrinsic to conspiracies as liminal events, between intention and factuality. To account for forceful, if ultimately unrealized, reconfigurations of the law (in conspiracies, Congressional debates, and unpassed legislation), the paper proposes a subjunctive approach to legal historiography that attends to the fictive and prospective dimensions of the legal imagination. 

Criticism on Stowe’s novel has typically regarded Dred’s death, while still awaiting a divine signal for the revolt, as tantamount to the failure of the novel’s politics, arguing that “Stowe pulls back in horror from a vision of black retributive justice and insurgency.”
 Such readings inadvertently restage the stark interpretative binaries in Vesey historiography, in which the fulfillment of an insurrection seems the only incontrovertible evidence of revolutionary intention (in this case Stowe’s). While Stowe invokes Vesey to establish a revolutionary lineage for her hero, from the very beginning she divests Dred’s militant speeches of their immediate agental force by presenting them in the prospective form of prophecy. What Stowe’s character finally inherits from Vesey is a tragic form of resistance, in which what might be appears only negatively in what might have been. In Dred, Stowe does not offer a positive model for constitutional reform (in which the novel’s ending doubles as a formula for the end of slavery), but, instead, withholds narrative reconciliation in order to shift the arena of legal resolution from the novel to its civic readers. Stowe’s fictional portrait of the tragic character of positive law, instantiates an inverse but supplemental relation between literary and legal history—in which abortive prospects, far from lacking reality, delineate alternative constitutional trajectories that have been eclipsed by the course of legal precedent. 
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