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The English Novel, Human Rights, and Habeas Corpus Jurisprudence, 1789-1820
In his magisterial history of English habeas corpus jurisprudence, Paul D. Halliday argues that the 1679 Habeas Corpus Act initiated a pattern of parliamentary intervention whereby statutory provisions for habeas corpus gradually undermined the prerogative writ’s common law oversight of imprisonment and due process, as well as its broad powers of jurisdictional and judicial review developed by the judges of the King’s (or Queen’s) Bench from the turn of the seventeenth century. Parliament’s growing authority to imprison without appeal or to suspend habeas corpus under states of political or military emergency—and its delegation of such statutory powers to imperial governors—became most evident after the 1770s and through the nineteenth century. During this period, Halliday contends, “[s]uspensions, indemnity acts, and increasingly, martial law reduced habeas corpus into nothing but a rallying cry: a central element in a critique of colonial governance rather than an effective instrument by which judges might supervise the jailer’s franchise.”
 Halliday’s account opens up important questions for the literary and cultural historian: if habeas corpus was more popularly celebrated than the writ’s actual usage warranted, or if its protections were more consistently invoked than enforced after the end of the eighteenth century, what were the cultural forms and historical occasions of continuing public investment in the “Great Writ” as a “palladium” of individual liberty and human rights?  How has the cultural authority of habeas corpus worked to galvanize or legitimize repeated public efforts to hold government officials accountable for unlimited detentions and the fates of specific prisoners?


My paper addresses such questions about particular cultural and political responses to the changing constitutional status of habeas corpus in Britain and its empire by focusing on the history of the novel. I survey a set of novels that draw attention to the repeated suspension of habeas corpus in the aftermath of the French Revolution and Napoleonic Wars (from May 1794 to July 1795; from April 1789 to March 1801; and from January 1817 to March 1818). William Godwin’s Things as they Are, or The Adventures of Caleb Williams (1794) and Walter Scott’s The Tale of Old Mortality (1816) and The Heart of Mid-Lothian (1818) all forge a compelling linkage between habeas corpus and individual human rights by showing that persons from unpopular or disenfranchised social groups are particularly liable to suffer detention without due process, and that the suspension of habeas corpus encourages the practice of torture by instilling an attitude of impunity in the jailer. Mary Shelley’s Frankenstein, or the Modern Prometheus (1818) exposes the parallel functions of human rights and habeas corpus as protections of the individual by interrogating how the category of the human can itself become a principle of social exclusion equivalent to an unlimited detention. By moralizing and politicizing the judicial identity of habeas corpus, I argue, these novels also connect the habeas writ’s authority to principles of universal human rights that were often associated negatively with revolutions, political radicalism, and religious dissent. The novels thus function culturally and rhetorically, in lieu of the suspended habeas writ, to bring the prisoner’s body and fate into public view. They also adopt the writ’s broad jurisdiction as a constitutional mechanism of judicial self-correction in order to call into question governmental and military rationales for suspending habeas corpus.
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